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Summary 

Bid protests on federal government contracts filed with the Government Accountability Office 
(GAO) have received congressional scrutiny due to protests of high-profile awards and reports 
that the number of protests is increasing. Concerns over delays in contract award or performance 
triggered by a GAO protest, coupled with the increasing number of GAO protests, have prompted 
concerns about the potential impact of protests upon government agency operations, especially in 
the Department of Defense (DOD). Both the House- and Senate- passed versions of the FY2016 
National Defense Authorization Act call for a report on the bid protest process. 

There has been a significant shift in bid protest trends over the last six years. When compared to 
the rate of government spending, bid protests decreased from FY2001-FY2008, and increased 
from FY2008-FY2014. From FY2008-FY2014, total government spending, adjusted for inflation, 
decreased 25% while total protests increased 45%. 

The rate at which GAO sustains protests has also seen a significant shift in recent years. From 
FY2001-FY2008 GAO sustained protests in 22% of their opinions; from FY2009-FY2014 that 
number dropped to 17%. These numbers suggest that while companies are more likely to file a 
bid protest, they are somewhat less likely to win a bid protest. 

In addition to GAO sustaining a protest, contracting agencies may voluntarily act to correct the 
allegation charged in the protest. The percentage of protesters obtaining relief — either through a 
protest being sustained or voluntary action taken by an agency — is called the effectiveness rate. 
Over the last five fiscal years the effectiveness rate has remained relatively stable, averaging 
42%. Some observers believe that the increase in the effectiveness rate is a result of the 
predictable nature of GAO opinions. When agencies can determine how GAO will rule in a given 
situation, they are more likely to voluntarily take corrective action. Under this theory, the 
effectiveness rate is a rough measure of the number of protests that have merit. Others believe 
that voluntary action by agencies is often a result of a risk-averse culture that seeks to avoid even 
the potential of a protest being sustained. These observers could argue that the high likelihood of 
protests being resolved through voluntary agency action encourages companies to file protests. 



Analysts believe that protests are sometimes the result of poor communication between 
government and industry, poorly written requirements, and agencies not adequately debriefing 
losing bidders after an award. When agencies do not adequately debrief bidders, companies may 
file a protest to determine why they lost a competition. If poor communication results in bid 
protests, improving agency communication, clarity, and debriefs could result in fewer protests. 

The specter of a company filing a protest can influence agency behavior — sometimes positively 
and sometimes negatively. Fear of a protest may motivate agency officials to conduct more 
rigorous market research, hold a competition instead of using sole-source awards, or conduct a 
more thorough and fair competition. Fear of a protest could also prompt officials to try to 
structure a contract in a manner they deem less likely to be protested, such as using lowest price 
technically acceptable as an award criteria instead of a best-value competition (when best value 
may be more appropriate). 

DOD contracts are less likely to be protested, and when protested, less likely to be sustained than 
civilian agency contracts. Protests against civilian agencies are also growing at a faster rate than 
protests against DOD. 
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Introduction 

Bid protests of federal government contracts filed with the Government Accountability Office 
(GAO) have received congressional scrutiny due to high-profile protests of awards, including 
protests filed against a $1.6 billion Department of Defense (DOD) contract for cloud services 
(protested by Amazon, Citrix Systems, and other companies); a contract to provide security 
background checks for the Department of Homeland Security (protested by US Investigations 
Services), and a NASA contract to develop crew space transportation capability (protested by 
Sierra Nevada Corp.). 1 The increasing number of protests and the impact protests can have in 
delaying contract award or performance have raised concerns regarding the impact of protests on 
agency operations, especially in DOD. Both the House- and Senate- passed versions of the 
FY2016 National Defense Authorization Act seek to require a report on the GAO bid protest 
process. 2 

This report is one of two providing Congress with background on the GAO bid-protest process. It 
analyzes (1) trends in bid protests filed with GAO, (2) why companies protest, (3) the impact bid 
protests have on acquisitions, (4) the most common grounds for GAO to sustain a protest, and (5) 
trends in bid protests filed against DOD. Its companion report, CRS Report R40228, GAO Bid 
Protests: An Overview of Time Frames and Procedures , by Kate M. Manuel and Moshe Schwartz, 
provides background and an overview of the time frames and procedures in a GAO bid protest. 



Background 

The Federal Acquisition Regulation (FAR) regulates how the federal government acquires goods 
and services by implementing statutes and codifying uniform policies and procedures for the 
executive branch. 3 The intent of the FAR is to help guide the federal acquisition system to 
“deliver on a timely basis the best value product or service to the [government], while 
maintaining the public’s trust and fulfilling public policy objectives.” 4 One of the guiding 
principles of the FAR, as set forth in the Competition in Contracting Act (RL. 98-369), is to 
promote competition for government contracts. 5 



1 Bid protests are formal, written objections to an agency’s solicitation for bids or offers; cancellation of a solicitation; 
or award or proposed award of a contract. See31 U.S.C. § 355 1 ( 1 )(A)-(D). 

For the protest against DOD, see file Number: B-4 111 50 (protests dismissed Mar 12, 2015). For the USIS protest see 
file number B-410454.2, Matter of: US Investigations Services, Professional Services Division, Inc, January 15, 2015. 
For the Sierra Nevada protest see file numbers B-410485, B-410485.2, B-410485.3, Matter of: Sierra Nevada 
Corporation, January 5, 2015. 

2 See S. 1376 (§ 880), which calls for GAO to submit “a report on the prevalence and impact of bid protests on 
Department of Defense acquisitions over the previous 10 years” and H.R. 1735, which calls for an independent 
research entity to conduct “a comprehensive study of factors leading to the filing of bid protests.” The 1 10 th Congress 
held hearings on a protested procurement and considered legislation that would have precluded government agencies 
from making a contested award. See, Air Force Aerial Refueling Tanker Replacement: Hearing before the House 
Committee on Armed Services, July 10, 2008; KC-X Tanker Recompete Act, H.R. 6426, 1 10 th Congress, at § 2(a). 

3 The FAR is issued and maintained jointly by the Secretary of Defense, Administrator of General Services, and the 
Administrator, National Aeronautics and Space Administration. The official FAR appears in the Code of Federal 
Regulations at 48 CFR Chapter 1. For more information, see http://acquisition.gov/far/index.html. 

4 FAR 1.102. 

5 Ibid. 
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